Editor's Note: Secretary has assuned jurisdiction for review of this case.
- stayed pending Secretarial review 63 Fed. Reg. 58411 (Cct. 30, 1998).

UN TED STATES
V.
UN TED M N NG GORP.

| BLA 95-133 Deci ded February 10, 1998
Appeal froma decision by Admnistrative Law Judge Ranon M Chi |l d t hat
the KB-1 through KB-14 placer mning clains are null and void. |0 -29807.

Affirned in part, vacated in part, and reversed in part.

1. Act of August 4, 1892--Mning Qains: Hacer dains

Nei ther South Dakota Mning G. v. MDonal d, 30 Pub.
Lands Dec. 357 (1900), nor Lhited Sates v. Bolinder,
28 | BLA 187 (1976), supports a conclusion that, as a
matter of law |and enbracing natural wonders are

t hereby renoved fromlocation under the mining | aw

2. Act of August 4, 1892--Mning dQains: P acer dains

The Building Sone Act of August 4, 1892, 30 US C §
161 (1994), provides that "[a] ny person authorized to
enter |ands under the mning lans of the Lhited Sates
nay enter lands that are chiefly val uabl e for building
stone under the provisions of the lawin relation to
placer mneral clains." However, foll ow ng passage of
the Cormon Varieties Act, 30 US C 8§ 611 (1994), to be
| ocat abl e, building stone nust have sone property
giving it adistinct and special val ue.
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| BLA 95-133
Act of August 4, 1892--Mning Qains: P acer dains

As a general natter, the term"buil ding stone" includes
"all stones for ordinary masonry constructi on,
ornanentation, roofing, and flagging." Sone used in
the construction of walls, nonstructural facings on

bui I di ngs, fireplaces, hearths, and decorative stone
around firepl aces, patios, fountai ns, nonunents, and
for general |andscapi ng purposes have all been found to
fall wthin the category of building stone.

Act of August 4, 1892--Mning Qains: P acer dains

The use, rather than the val ue, determnes the
classification of a mneral naterial as building stone,
| ocat abl e under the Building Sone Act, 30 US C § 161
(1994). Hgh value of the stone can be used to
identify the mneral as an uncommon variety of buildi ng
stone, however.

Act of August 4, 1892--Mning Qains: P acer dains

The term”chiefly val uabl €" is a termwhi ch was
included in laws passed during the tine when the Lhited
Sates was classifying lands as agricultural for
disposal. Its use was prinarily for determning the
relative value of a given tract so that the | ands coul d
be di sposed of pursuant to the correct statute. Wen
buil ding stone is found on the public lands in quantity
and quality sufficient to render the | and nore val uabl e
on account thereof than for agricultural purposes, the
| and shoul d be deened chiefly val uabl e for building

st one.

Act of August 4, 1892--Mning Qains: P acer dains

The Building Sone Act is applicable for building stone
havi ng sone property giving it a distinct and special
val ue. To possess distinct and special val ue, the

bui | di ng stone nust possess geol ogi cal uni queness
giving it value and naking it readily distingui shabl e
fromthe cormon variety of the sane stone.

Act of August 4, 1892--Mning Qains: P acer dains

The term"chiefly val uabl " contenpl ates a rational
conpari son of val ues, and the neasurenent of those

val ues nust be quantifiable and in terns applicable to
bot h sides of the equation.
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APPEARANCES.  Kenneth D Nynan, Esqg., and Christ T. Troupis, Esg., Boise,
| daho, for Lhited Mning Gorporation; Kenneth M Sebby, Esq., Gfice of the
FHeld Solicitor, US Departnent of the Interior, Boise, Idaho, for the
Bureau of Land Managenent; Roger Hynn, Esq., Boul der, ol orado, for
intervenors; 1/ Kenneth D Hiubbard, Esq., M Julia Hbok, Esg., and Scott W
Hardt, Esq., Denver, olorado, for amci curiae. 2/

(PN ON BY ADM N STRATI VE JUDGE MULLEN

Lhited Mning Qorporation (Lhited Mning) has appeal ed a Novenber 1,
1994, Decision issued by Admnistrative Law Judge Ramon M Chil d decl ari ng
the KB-1 through KB-14 placer mning clains null and void. Judge Child
found the | and subject to those clains to be nore val uabl e for aesthetic
and geol ogi cal purposes than for the building stone found thereon or for
any mni ng purposes.

The situs of the clains, the Bg Wod Rver is |ocated i n south
central Idaho, northwest of Shoshone, Idaho. (Ex. G7, at 2.) The river
bed is on the north central Shake Rver Fain, is virtually unnoticeabl e
until one is very close toit, and is dry nost of the tine. (Tr. 87-88.)
The river bed consists of two channels: (1) a broad shal | ow channel
characterized by a shiny glaze or desert varnish ranging from30- to
60-feet wde and 2- to 10-feet deep; and (2) a narrow deep inner channel
or canyon

1/ By Qder dated Aor. 6, 1995, the Board granted intervener status to the
Gmmttee for 1daho's Hgh Desert and the Gonnecting Point for Public
Lands.

2/ Oh Apr. 3, 1995, ASAROQ Battle Mbuntain Gold Gonpany, Hecla Mning
(onpany, Phel ps Dodge Gorporation, and Santa Fe Pacific Gl d CGorporation
filed a Mtion seeking permssion to file an amci curiae brief. The Board
granted amci curiae status inits Apr. 6, 1995 Qder, supra, note 1.
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| BLA 95-133
varying between 1-foot and 30-feet wde and up to 40-feet deep. (Ex. GB6,
at 10-11.) It has a nunber of bedrock erosional features, including
channel variations, depositional and erosional segnents, relict and
coal esci ng pot hol es, and shaped boul ders. (Tr. 102-103, 109; Exs. G6-1
through 41, and BEx. G10-1 through 11.)

The geol ogi ¢ features found in the section of the river channel
subject to the clains resulted fromthe confl uence of three circunstances:
"(1) a honogeneous bedrock of basalt; (2) large flows of glacial neltwater
at the end of the last period of alpine glaciation;, and (3) a | arge source
of durabl e i gneous and net anor phi ¢ pebbl es and cobbl es transported fromthe
northern nountains." (Ex. G6, at 1, see Tr. 107-108.) These geol ogi c
features devel oped towards the end of the last ice age when gl aci al
nel twater comng off the nountains carried | arge vol unes of rock and sand
to the Shake Rver plain. (Ex. G8, at 1.) The flood waters mgrated to
weak areas in the basalt, and carved the basalt creating the above
descri bed geonor phol ogi cal features. 1d. Swrling action of driven
pebbl es and cobbl es during high water flow carved grooves and cylindri cal
pot hol es into the basalt and produced a rock scul pture effect. 1d. The
pot hol es grew and expanded and, at tines, nerged, creating the deep inner
channel . (Tr. 94-96; Ex. G6, at 11.) The pothol e erosi on process
i ncl uded the generation of |arge water-worn boul ders which broke free when
the underlying rock was eroded away. These boul ders were subjected to
additional erosional sculpting as they rested on the canyon bottom
utinately formng unique configurations. (Ex. G6, at 17.)

142 | BLA 342

WAW Ver si on



| BLA 95-133

In March 1991, Lhited Mning entered into a | ease agreenent wth John
Hsel, the owner of private property on the B g Wod R ver channel a few
mles south of the clains. (Tr. 222.) hited Mning was granted the right
to renove and sell water-scul ptured basalt boul ders, and Hsel was paid a
royalty for the material renoved. Shortly after the | ease was finali zed,
Garry Qala, a consulting geol ogi st enpl oyed by Lhited Mning, was directed
to find additional supplies of water-scul ptured basalt boul ders, called
Hol yst ones boul ders. 3/

After extensive field examnation, Qala identified what he believed
to be the best source of scul ptured basalt on a portion of the B g Wod
R ver nmanaged by the Bureau of Land Managenent (BLMor Bureau). He then
approached Ir. Terry S. Ml ey, a geol ogi st enpl oyed by the BLMIdaho S ate
Ofice, to ascertain how Lhited Mning mght acquire the scul ptured basal t
found on BLMland. (Tr. 224.) Maley advised Qala that he considered the
nmaterial Qala sought to be a common variety of building naterial and that
Qala could acquire the scul pted basalt through a mneral naterial sale.
(Tr. 224.) Qalatestified that he believed the boul ders to be an uncommon
variety of building stone, but that it appeared that the nost expeditious
way of obtaining the stone was to apply for a mineral material sal es
contract. (Tr. 225.)

1 June 14, 1991, Lhited Mning submtted Mneral Material Sales
Application ID 28953 seeking to purchase 180 tons of boul ders fromthe

3/ For convenience, the water-worn basalt boul ders are sonetines referred
to as Holystone boul ders. This termis used by Lhited Mning to identify
the water-worn boul ders in pronotional and sales naterial. See Tr. 256.
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BLM nanaged portion of the Big Wod R ver riverbed during a 1-year period.
(Ex. G16, Attachment B Tr. 33, 223-25.)

Qh July 18, 1991, BLMestablished the R verbed Lava Cormunity Pt (1D
28547) along a portion of the channel. 4/ The Bureau then began a fornal
envi ronnent al assessnent of the boul der renoval programdescribed in Uhited
Mning s application.

Lhited Mning | ocated the 14 KB pl acer mining clains on February 4 and
5, 1992, and filed the location notices for the clains wth BLMon Apri |
23, 1992. The clains enbrace |ands wthin secs. 3, 10, 11, 14, and 15, T.
4S, R 18E, Boise Mridian, along the B g Wod R ver channel. 5/

The environnental assessnent for Lhited Mning's Mneral Miterial
Sal es Application was conpl eted and the Environnental Assessnent docunent
(EA), dated April 22, 1992, was issued. This docunent is a part of Exhibit
G 14 and contains a nunber of pertinent findings. Anong themare:

1) "The Proposed Action" was "a mneral naterials sal e of
200 tons of basalt |ava decorative stone boul ders" to be renoved
"along a one-ml e stretch of the Bg Wod R ver (dry channel )"
through an "exclusive contract." (EAat 1.)

2) The preferred alternative was the renoval of naterial
froma community pit. The applicant woul d renove 180 tons of
mneral naterial fromthe conmunity pit and do necessary
reclamation in a 1-year peri od.

4/ Wtnesses testifying for BLMgave conflicting testinony regarding the
reason that BLMestablished a community pit. Bureau Ostrict Reality
Secialist, Brown, testified that it was established to control stone
sales. (Tr. 47.) Dstrict Manager Gaylor testified that BLM never
intended to sell mneral material fromthe coomunity pit, (Tr. 177), and
that it was established to buy tine while preparing wthdrawal docunents.
(Tr. 183.) Miley testified that the pit was not established to wthdraw
the land frommneral |ocation, but was established as a step in the
process of selling stone to claimants. (Tr. 122-25.)

5/ Public lands within the B ack Butte lava flow including portions of
the contested clains, are a part of the Lava WI derness Sudy Area (V&A,
created by BLMon Nov. 1, 1983. (Tr. 30; EX. G2.)
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3) The proposed sal e of decorative stone woul d hel p serve
public demand for natural naterials in | andscapi ng and interior
open space. * * * [The i]ntended narket probably includes the
northwest and west coast of the Lhited Sates and netropolitan
areas of the Pacific rim 1d.

4) The proposed sale to the clainants and community pit
sal es would "conformw th nul tipl e use recomnmendations.” 1d.

5 No cultural resources were found in the area of the
proposed boul der renoval . (Supra, at 7.)

6) Recreation values are limted. 1d.

7) Renoval of stone would not be permitted when water is
flowng inthe Bg Wod R ver channel . Id.

8) "M sual resources of the area are Inventory dass Il in
t he nei ghboring Lava WI derness Sudy Area. The Lava VA has
been recommended by BLMas nonsuitabl e for w | derness
designat[ion] * * *. The visual resources are Inventory d ass
Il inthe area outside the Lava Wl derness Sudy Avea. dass ||
resources allow stricter nanagenent than dass |11 wth the
objective to retain the existing | andscape character. Managenent
activities may be seen but should not attract attention of the
casual observer. Any change nust repeat the basic el enents of
form line, color, and texture in the predomnant nat ural
features of the characteristic |andscape.” 1d.

9 "Ar Qality, Areas of Gritical Environnental Goncern,
FarmLands prine or unique, H oodpl anes, Native Arerican
Rel i gious Goncerns, Qultural Resources, Livestock, Threatened or
Endangered Speci es, Vdstes hazardous or solid, Véter Quality
surface or underground, Vétlands or R parian Zones, WId and
Scenic Rvers, and WI dernesses” "woul d not be affected by the
proposed action or alternatives." (Supra, at 8.)

h July 8, 1992, BLMpublished a Notice in the Federal Regi ster

proposing to w thdraw the | ands enconpassed by the clai ns frommneral
entry to protect the unique geologic sites along the B g Vwod Rver for a
2-year period. 57 Fed. Reg. 30228-29 (July 8, 1992); see also Ex. 3. The
Noti ce described the sites as containing a limted quantity of

uni quel y- shaped, water-worn | ava boul ders and beautiful stone scul ptures,
and as possessi ng
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hi gh public value for recreational pursuits such as view ng, photography,
exploring, and hiking. 57 Fed. Reg. 30229 (July 8, 1992).

Bureau geol ogi sts and mneral examners, Terry Ml ey and Peter
(per | i ndacher, conducted a further field examnation of a portion of the
B g Wod R ver channel between Gctober 7 and Novenber 5, 1992. In a report
titled "Proposal s to Extract Véter-Vrn Boul ders fromthe B.g Wood R ver in
Portions of Sections 2, 10, 11, 14, 15, 21, and 22, T. 4 S, R 18 E,
B M," dated Decenber 3, 1992, the examners concluded that the area
represented a uni que geol ogi ¢ resource conposed of the entire environnent
of the canyon including "the shape of the rock forns, the coloration of the
rocks, the seemingly artistic nmanner in which the curiously scul pted forns
bl end toget her and nost of all the special feeling one experiences in
val ki ng through the canyon conposed of a nyriad of renarkably uni que
scul ptured rock.”" (Ex. G8, at 6.) The examners recommended that m ni ng
clains inthe study area be invalidated, citing South Dakota Mning (. V.
MDonal d, 30 Pub. Lands Dec. 357 (1900), and Lhited Sates v. Bolinder, 28
| BLA 187 (1976), as a basis for declaring the clains null and voi d because
they cover land described as a great natural wonder. (Ex. G8, at 6, 10).

No action was taken on the EA until Decenber 3, 1992, when Mry E
Gyl ord, D strict Manager, Shoshone District, issued a H nding of
Sgnificant Inpact stating that "I have reviewed this environnental
assessnent (I D 050- EA-91074) including the expl anation and resol ution of
any potentially significant environnental inpacts. | have determned that
the proposed action wll have significant inpacts and wll need an
environnental inpact statenent if the proposed action were to be pursued.”
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(Ex. G14.) 1In a Decenber 4, 1992, letter addressed "Dear Public Land
Wser," the Dstrict Manager states:

Encl osed is our Hnal Environnental Assessnent and Deci sion
Record for EA # | DD50- EA- 91074 entitl ed R ver-Swoth Lava
Material Sale Applicationdnternational Sone. The Hnal EA
i ncl udes public cooment letters recei ved, and Bureau of Land
Managenent responses to the concerns raised in the letter which
pertain to the EAand the quality of inpact analysis. The H nal
EAreflects nodifications nade in response to the corments and
reflects newinfornati on devel oped since the preparation of the
Draft EA"

(Ex. G14.)

Lhited Mning s June 14, 1991, Mneral Miterial Sale Application was
rejected by BLMon January 28, 1993. (Tr. 42.) The notice of rejection
was not nmade a part of the record, but BLMs district realty speciali st
testified that the application "was rejected as not in the public interest
wth the notation that the resource site was identified as a uni que
geol ogi ¢ resource and great natural wonder." (Tr. 42.) No appeal was
filed.

h March 8, 1993, Lhited Mning submtted a Notice of Intent pursuant
to 43 CF.R § 3809.1-3, advising BLMof its intent to conduct m ning
operations on the KB clains by renoving boul ders fromthe clains. (Ex.
G15.) The Notice of Intent identified the KB clains as buil ding stone
placer clains. (Ex. G15, at 1.) The Bureau responded by issuing a
Deci sion dated March 17, 1993, prohibiting mning and renoval of stone from
the KB-1 through KB-14 buil di ng stone pl acer clains pending the out cone of
the contest proceedings, (Ex. G16), which were initiated by the filing of
a contest Conplaint on March 11, 1993,

Inits Conplaint, BLMall eged that:

1. The land invol ved enbraces a great natural wonder that
shoul d be preserved for public benefit, and is not the
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type of resource Gongress intended to di spose of under the M ning
Law See South Dakota Mning G. v. MDonald, 30 L.D 357

(1900); Lhited Sates v. Bolinder, 28 IBLA 187, 196 (1976).

2. The land involved is not mneral |and wthin the neani ng
of the mning | aws because it contains formations and nateri al
val uabl e as natural curiosities, but not mneral substances
usual |y devel oped by mining operations. See South Dekota M ning
(. v. MDonald, 30 L.D 357 (1900).

3. The land involved is not chiefly val uable for building
st one.

(Conpl ai nt, paragraph 5.)

Lhited Mning answered, admtting and i ncorporating by reference, the
identification of the clains as building stone placer clains set forth in
Exhibit Ato the Conplaint. (Answer, paragraph 3.) Uhited Mning deni ed
BLMs charges, specifically alleging, inter alia, that the land was chiefly
val uabl e for building stone. (Answer, paragraph 7.)

Judge (hild held a formal hearing in Boise, Idaho, on April 4 and 5,
1994. A the outset of the hearing, counsel for BLMstipulated: (1) that
there is a market for the type of building stone found on the clains;, (2
that the values Lhited Mning has received for the stone for the purpose of
decoration and | andscapi ng are quite significant; and (3) that the river-
washed basalt boul ders on the clains are an uncormon variety buil di ng
stone. (Tr. 15-16.) S x wtnesses were then called by BLM BLMD strict
Real ity Specialist Harol d Brown, who di scussed the chronol ogy of related
land use actions inthe area, (Tr. 23-50); Dr. John D Hunt, a tourism
expert, who addressed the potential val ue of the uni que pothol e region of
the Bg Wod Rver for tourism (Tr. 50-70); Ml ey, a geol ogist assigned to
the ldaho Sate Gfice, BLM who had investigated the area, and who
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descri bed the processes by whi ch the pothol es and boul ders were forned and
the basis for his opinion that the B g Wod R ver channel contai ned the
best exanpl e of pothol e erosion and bedrock erosion in terns of diversity
and quality he had ever seen, (Tr. 70-128; Ex. 6); (berlindacher, another
geol ogi st assigned to the Idaho Sate Gfice, BLM who examned the cl ai ned
area and opi ned that the uni queness of the geologic attributes of the
channel rendered the | and chiefly valuable for its geol ogi c significance
rather than for building stone, (Tr. 129-52; Ex. 10-1 through 10-11);
Shoshone D strict Qutdoor Recreation P anner/Public Affairs Speciali st
Marty Sharp, who summari zed the public response supporting the proposal to
wthdrawthe area fromentry under the mning laws, (Tr. 153-68); and Miry
Gyl ord, Shoshone DO strict Minager, BLM who recounted BLMs escal ati ng
awareness of the val ue of the resources of the B g Wod R ver and the
consequent accel eration of managenent strategies to secure the resources
for the public in perpetuity. (Tr. 169-205.) The Bureau al so introduced
52 photographs of the area. (Ex. G6-1 through 41 and Ex. G 10-1 through
11.)

After BLMrested its case, counsel for Lhited Mning noved to di smss
the conplaint on the ground that the Governnent had failed to present a
prima facie case that the clains were invalid. (Tr. 210-217.) Judge Child
took the matter under advisenent. (Tr. 217, 220.) Uhited Mning proceeded
to present its case, introducing the testinmony of two wtnesses: Gry
Qala, consulting geol ogi st, who di scussed the events |eading up to the
location of the KB clains, the uncormon nature of the boul ders, the
exi stence of boul ders of narketable quality on each claim the estinated
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guantity of stone on the clains, the steps he took to | ocate the clains,
and his opinion regarding the distinction between building stone and
decorative stone; and WlliamJeffery Smth, the founder of Uhited M ning,
who rel ated the uses for Hol ystone boul ders, the prices for that stone, his
profit margin, and the potential future narkets for the stone fromthe
clains. (Tr. 252-97.) hited Mning al so tendered several exhibits,
including recei pts and invoi ces for stone sold fromthe H sel property,
(Ex. G19-1 through 48), and phot ographs of sone of the Hol ystone boul ders
Lhited Mning had renoved fromthe Hsel lease. (Ex. G20-1 through 6.)

Both parties submtted extensive post-hearing pl eadi ngs, proposed
deci sions, and responses in support of their respective positions.

In his Decision, Judge Child denied Lhited Mning's notion to di smss
the conplaint for failure to establish a prima facie case, finding that the
evi dence presented by BLMregarding the determnative i ssues actual |y
preponderated. (Decision at 5.) He then addressed four issues: (1)
whet her BLM had est abl i shed a prina faci e case--Judge Child found that the
Governnent had presented a prina facie case; (2) whether the Building Sone
Act of August 4, 1892 (Building Sone Act), 30 US C § 161 (1994), applied
to the clains--Judge Child found that it did; (3) whether the conparative
val ue of the clained | and for purposes other than mining was rel evant under
the Act of May 10, 1872, as anended (1872 General Mning Law, 30 US C 8§
22 (1994)--Judge Child found that it was; and (4) whether the clai ned | and
was nore val uabl e for nmining purposes--Judge Child found that it was not.

Judge (hild outlined the principles controlling a determnation of the
validity of a placer claimlocated for building stone as required by the
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Building Sone Act. He stated that, for a building stone placer claimto
be valid, the stone found on the clai mnust be an uncormon variety, there
nust be a discovery of a valuable mneral (i.e., the building stone can be
extracted, renoved, and narketed at a profit), and the clai ned | and nust be
chiefly val uabl e for building stone. Noting that there was no di spute that
Hol yst one boul ders were an unconmmon vari ety of stone which coul d be
extracted, renoved, and narketed at a profit, the only renai ning di spute
was whet her the | and was chiefly val uabl e for building stone. He stated
this question in terns of whether the value of the clained | and for mning
pur poses exceeded its val ue for aesthetic, scientific, and recreational
pur poses, and whet her such a conparison of val ues affected the validity of
the clains. (Decision at 5.)

Judge (hild rejected Lhited Mning s contention that the Building
Sone Act did not apply to the clains because Hol yst one boul ders deri ved
their special value fromtheir suitability for ornanental uses rather than
for general building purposes. Judge Child found that an uncommon vari ety
of building stone, locatable after the Conmon Varieties Act (30 US C 8
611 (1994)) was passed in 1955, is stone that is used for purposes for
whi ch comrmon bui lding stone is unsuited. (Decision at 5-6.) He found that
Lhited Mning s attenpt to differentiate between the stone's ornanental and
structural use was neritless because the Building Sone Act and case | aw
refer to ornanental application and | andscapi ng as typi cal uses for
bui I ding stone. He added that Lhited Mning s consul ting geol ogi st
admtted that building stone can be decorative and noted that Hol ystone
boul ders
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had been sold or narketed to a masonry supply center, a building naterial
suppl i er, and Japanese architects, and had been used for the entrance of a
hotel. (Decision at 7.) Judge Child found that the fewisol ated sal es of
Hol yst one boul ders for art work did not denonstrate a sustai nabl e nar ket
for Holystone boul ders for use in art work, declaring that the clai nants
had not established a discovery of a val uable mneral deposit under the
general mning | ans based upon sal es of the boul ders as art objects.
(Decision at 7.) Judge Child concluded that the evidence indicated that
t he Hol ystone boul ders were buil ding stone, that the clains were subject to
the Building Sone Act, and that there nust be a determnation regarding
whet her the clained | and was chi efly val uabl e for buil di ng stone.
(Decision at 8.)

After finding the Building Sone Act applicable to the clains, Judge
Chi I d proceeded to consi der whet her the conparative val ue of the clai ned
| and for purposes other than mning was rel evant under the general mning
laws. After acknow edging that the Departnent had rejected the
conpar ative-val ues test for clains | ocated under the 1872 General M ni ng
Law 30 USC 8§ 22 (1994), in Gataract Gld Mning @., 43 Pub. Lands Dec.
248 (1914), and that the Board had reaffirned the rejection of that test in
Lhited Sates v. Kosanke Sand Gorp. (Oh Reconsi deration), 12 | BLA 282, 299-
302 (1973), and In Re Pacific ast Ml ybdenum G., 75 IBLA 16, 33-34
(1983), Judge hild concluded that early Departnent decisions, Suprene
Qourt deci sions, and Gongressi onal Acts wei ghed agai nst followng this
precedent and in favor of the application of a conparative-val ues test
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under the 1872 General Mning Law (Decision at 8-11.) He concl uded that,
for any mning claimto be valid, the | and nust be nore val uabl e for mning
than for other purposes. (Decision at 11.)

FHnally, Judge Child undertook a conparison of the building stone and
the aesthetic and geol ogi c resources. He cited evidence of the area' s
sceni ¢ and geol ogi ¢ uni queness, hoting testinony regarding the diversity,
conplexity, quality, and quantity of geol ogical features of the bedrock
erosion found in and around the clains. (Decision at 11.) He noted the
BLM's w tnesses' conclusion that the highest and best use of the |and was
preservation for the public, and he observed that none had attenpted to
pl ace an estinate on the value of the land for aesthetic, scientific, and
recreational purposes, but had cast its worth in terns of a natural wonder
and treasure whose intrinsic value for aesthetic and geol ogi cal purposes
far exceeded the land's val ue for the mning of Holystone boul ders.
(Decision at 11.) Judge (hild rejected Lhited Mning' s contention that the
l ack of any evidence of the value of the land for aesthetic and geol ogi cal
pur poses precluded a finding that the | and was nore val uabl e for such
purposes, holding that it was inpossible to place a nonetary val ue on
i rrepl aceabl e, uni que geol ogi cal features that would be irretrievably | ost
if mning occurred, and concl uded that the | and was nore val uabl e for
geol ogi cal and aesthetic purposes. (Decision at 11-12.) $So finding, Judge
Child declared the KB-1 through KB-14 buil di ng stone pl acer clains null and
voi d because the clained | and was nore val uabl e for aesthetic and
geol ogi cal
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pur poses than for any mini ng purposes, including mning of building stone.
(Decision at 13.) This appeal followed.

Inits Satenent of Reasons for appeal (SR, Lhited Mning argues
that the Building Sone Act does not govern the KB cl ai ns because the
unrefuted evi dence denonstrates that the best narket for the water-worn
boul ders on the clains is for ornanental uses and as artwork rather than
for structural purposes, and that the suitability of Holystone boul ders for
ornanental and art application renoves the boul ders frombeing cl assified
as building stone | ocatabl e under the Building Sone Act. (S(Rat 1-2,
7-8.) hited Mning asserts that the KB clains are therefore governed by
the 1872 General Mning Law 30 US C 8 22 (1994), which, it contends, is
not susceptible to a conparative-val ues test, notw thstandi ng Judge Child' s
Decision to the contrary. (SQRat 2, 8-9.)

Lhited Mning submits that, even if the conparative-val ues test were
applicable to the KB clains, BLMhas failed to establish that the | and
enbraced by the clains is nore val uabl e for nonmneral purposes. (SR at
2.) Uhited Mning chal l enges Judge Child s dismssal of any requirenent
that BLMpresent evidence that the clains are economcal |y val uabl e for
nonm ni ng pur poses and the Judge' s concl usion that the | and subject to the
clains is an inval uabl e scientific and aesthetic treasure. Uhited Mning
argues that the Judge' s interpretation of the general mning | aws conflicts
w th nunerous | egislative Acts specifically recognizing the continui ng
validity of mning clains |located in areas determned to be worth
preserving in their natural state. (SORat 10-11.) Uhited Mning
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further contends that aesthetic and environnental considerations have never
been a part of the mning laws and that, if a conpari son between the val ue
of the clains for mning purposes and their aesthetic and scientific val ue
vere appropriate, BLMwould be required to place an economc val ue on the
nonm neral uses, Si nce the term”val uabl €' in mning cases neans "val uabl e
in an economc sense.” (S(Rat 12-13.) Accordingly, Lhited Mning seeks
to have this Board reverse Judge Child s Decision and declare the KB mning
clains valid.

Inits Answer, counsel for BLMargues that the KB clains are buil di ng
] stone placer clains under the Building SSone Act, that they are | ocated on
land chiefly val uabl e for aesthetic and geol ogi cal purposes, and that,
therefore, the clains are invalid. (Answer at 3.) ounsel for BLMal so
naintains that if the Building Sone Act were not applicable, the clains
are invalid under the 1872 General Mning Law because the land is nore
val uabl e for aesthetic and geol ogi cal purposes than for any mini ng purpose.

| d.

In support of its position, counsel for BLMdisputes Lhited Mning' s
contention that the water-worn Hol ystone boul ders are not buil di ng stone,
citing Lhited Mning s designation of the clains as building stone pl acers
inits notice of intent to operate and Lhited Mning s Answer to the
contest Gonplaint in which Lhited Mnes admtted BLMs al | egation that the
clains were building stone placer clains and specifically alleged that the
land was chiefly valuable for building stone. (Answer at 5.) Qounsel for
BLMfurther asserts that the uses of the Hol ystone boul ders for | andscapi ng
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and for structures such as waterfalls clearly falls wthin the Departnent’s
broad definition of building stone uses and that case | aw confirns that
stone used for ornanentation and | andscaping i s considered to be buil ding
stone. (Answer at 5-6.)

Qounsel for BLMacknow edges that Judge Child s interpretation of the
1872 General Mning Law 30 US C 8§ 22 (1994), nanifested by his
application of a conparative-val ues test directly contradicts precedents of
the Federal courts and this Board, but urges adoption of that anal ysis,
suggesting that the issue nerits reconsideration. (Answer at 6-7.)
Qounsel for BLMsubmits that |ands having val ue for sone other significant
publ i c purpose (such as preservation as a natural feature, a scenic
| andscape, or geol ogi c resource) are not minera |ands wthin the mning
laws and contends that Lhited Mning has failed to satisfy its burden of
denonstrating that the land is mneral in character, and thus has not
denonstrated the validity of its clains. (Answer at 18-19.)

Fnally, counsel for BLMasserts that |and i ncluded wthin the KB
clains is not chiefly valuable for building stone or for mning purposes
because it has greater val ue for geol ogi cal and aesthetic purposes.

(Answer at 19.) ounsel argues that, because the Building Sone Act
expressly provides that |and entered for building stone nust be chiefly

val uabl e for building stone, the Building Sone Act and the 1872 General
Mning Law require the Departnent to weigh the val ue of the land for

natural |y scul pted boul ders as a mineral commodity agai nst the val ue of the
land for aesthetic and geol ogi cal purposes. (Answer at 20.) Qounsel
admts
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that the nonetary val ue of the individual boul ders can be determned by
objective criteria, but argues that the far greater value of the land is
for aesthetic and geol ogi cal purposes, which cannot be subjectively
guantified or reduced to a dol | ar anount because its uni queness renders it
“irreplaceable.” (Answer at 20-21.)

Qounsel for BLMacknow edges BLM's burden of establishing a prina
facie case that the lands are not chiefly valuable for its mneral, urges
the Board to find that it has net this burden through its evidence of the
aesthetic and geol ogi cal character of the | and subject to the clains, and
asks the Board to affirmJudge hild s Decision in all respects.

Lhited Mning has filed a Reply Brief, focusing on the issue of
whet her BLMhas carried its burden of proof by establishing that the KB
clains are nore val uabl e for aesthetic and geol ogi cal purposes than they
are for building stone. Uhited Mning contends that the Judge m sapplied
the conparative-val ues test by finding that BLMcarried its burden,
"despite the absence of any evidence that the area is economcal |y val uabl e
[for] any other purpose.” (Reply at 2.) Uhited Mning asserts that the
Judge erred when finding that "the land represents an inval uabl e aesthetic
and scientific treasure and is therefore not "chiefly valuable' for the
extraction of stone” 1d. Ulhited Mning states that the "conparison of
val ues" test had its genesis in statutes providing for the allotnent of
public lands for mneral and agricul tural purposes, which precluded
agricultural entries on lands nore val uable for mneral s and that,
accordingly, early Departnental decisions addressing the "chiefly val uabl "
criteria
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required only that the land be nore val uabl e for the specific mneral than
for agricultural purposes. (Reply at 2-5.) Wiile Lhited Mning
acknow edges that the phrase "chiefly val uabl €" as defined in the
regul ati ons governing the mneral |easing program 43 CF.R 8 3500.0-5(j),
has expanded t he conparison to include the land s val ue for any nonm neral
disposition, it points out that the regulatory definition requires a
conpari son of economc val ues, "not the subjective inpressions of the trier
of fact concerning intangible virtues." (Reply at 5-6.)

Inits sumation, Lhited Mning states:

[TIhe Interior Departnent has |ong recogni zed that the phrase
“chiefly val uabl €' cane fromearly decisions conparing m neral
and agricultural uses, and requires only a conparison of the
economc value of a claimfor mneral extraction wthits
economc val ue for agricultural purposes. And even in those
regul ati ons and deci sions in which the Interior Departnent has
br oadened t he scope of the inquiry to include non-agricul tural
uses, the Departnent has al ways required that the conparison be
based on present econonic val ues.

(Reply at 6.)

Intheir briefs, amci curiae and intervenors address only the issue
of whether the 1872 General Mning Law i ncorporates a conparati ve-val ues
test. The amici curiae argue that Judge Child incorrectly concluded that a
mning claimlocated under the 1872 General Mning Lawis valid only if the
Departnent determines that the | ands subject to the claimare nore val uabl e
for mning purposes than for all other purposes, asserting that the Judge' s
flawed anal ysis contradicts nore than a century of Departnental and
judicial precedent which establishes that both the Departnent and the
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US Suprene Gourt have long rejected the use of the conparative-val ues
test in favor of the prudent person test of claimvalidity.

Intervenors Gommttee for 1daho's Hgh Desert and Gonnecting Point for
Publ i ¢ Lands support the use of a conparative val ues test under the 1872
General Mning Law They contend that nonmneral val ues are necessarily
consi dered when mining clai mdisputes center on conflicts between conpeting
public | and uses, that the conparative val ues test coexists wth the
prudent person and narketability tests, that the conparative val ues test
conpl enent s exi sting Departnent consi deration of nonmineral val ues in
mning disputes, and that Federal land and mineral policy is best served by
reaf firmng the conparative val ues test.

[1] As noted above, BLMcites two cases, South Dakota Mning (. V.
MDonal d, 30 Pub. Lands Dec. 357 (1900), and Lhited Sates v. Bolinder, 28
IBLA 187 (1976), as supporting its position that Gongress intended to
excl ude | and from di sposal under the Mning Lawif that |and "enbraces a
great natural wonder that shoul d be preserved for public benefit,"” as well
as its position that, if the land contains formations and naterial val uabl e
as natural curiosities, the land "is not mneral land wthin the neani ng of
the mning lans.” Ve wll begin by examni ng those cases.

A good di scussion of the South Dakota case is found in the Bolinder
decision, and we find it appropriate to incorporate that discussion into
thi s deci si on:

In South Dakota, two parties clained | and which contai ned a
cavern described as a great natural wonder. ne party sought the
| and under the honestead | ans and the other under the mining
laws. The mining clai nant protested agai nst the honestead entry
asserting the land to be mneral in character and t he honest ead
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entry fraudulent. After initia consideration, the Departnent
ordered a further hearing on the issues in the case, stating, as
guoted at 30 L.D 359:

This action is not to be construed as a
determnation of the question, so ably argued by the
attorneys on each side, as to whether land chiefly
valuabl e for its crystalline deposits can be entered
under the mining laws of the Lhited Sates.

After the second hearing, the GCormissioner of the General
Land G fice (predecessor of the Bureau of Land Managenent) found
the land to be nonmneral in character but held the honest ead
entry for cancel lati on because there was insufficient evidence of
cultivation and inprovenent to establish the good faith of the
entryman as a honestead clainant. n appeal, these findings were
sustained. As pertinent to the question invol ved here, there is
only the follow ng discussion at 30 L.D 360 sustaining the
finding of nonmneral character of the | and:

Large quantities of crystalline deposits, and
formations of various kinds, such as stal actites,
stal agmtes, geodes, "box-work," "frost-work," etc.,
etc., are found in the cavern. Speci nens of these
deposits and formati ons have been nade t he subject of
sale at renunerative prices by the contendi ng parti es,
not as mnerals but as natural curiosities. Charge has
al so been nade for admttance to the cavern and for the
privilege of viewng its many natural wonders. The
record clearly denonstrates that it is the source of
revenue whi ch these things furnish that the respective
parties are striving to control .

The testinony introduced by the protestant
conpany for the purpose of show ng that the cavern
contai ns val uabl e deposits of gold, narble, build ng
stone, paint rock, and other mneral substances, falls
far short of proving the land to be mneral in
character wthin the neaning of the mning laws. It is
not shown to contain deposits, in paying quantities, of
any of the substances nentioned, or of any other
subst ance such as is usual |y devel oped by m ni ng
operations. No serious effort has ever been nade to
devel op the land, or any part of it, as a mning claim

The deci sion of your office holding the land to be
non-mneral is clearly correct.

The question whi ch was | eft open when the second hearing was
ordered, i.e., whether land chiefly val uable for crystalline
deposits may be considered mneral in character, was not resol ved
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by the Departnental decision after that hearing. The two

par agr aphs quot ed above do not answer the question. Instead, it
is apparent that the finding of honmneral character of the |and
was based upon the lack of a good faith mning operation. The
exploitation of the cave and its contents were consi dered as

out side a nornmal mni ng operati on.

Lhited Sates v. Bolinder, supra, at 194-96 (enphasis added).

A careful reading clearly discloses that South Dakota turns on a
finding that the claimwas "not shown to contain deposits, in paying
quantities, of any of the substances nentioned, or of any other substance
such as is usual |y devel oped by mining operations. No serious effort has
ever been nade to develop the land, or any part of it, as amning clam"

South Dakota Mning G. v. MDonal d, supra, at 360 (enphasis added). The
Acting Secretary reached this finding by applying the "prudent nan test,"
found in Gastle v. Vénbl e, 19 Pub. Lands Dec. 455 (1894). The prudent nan
test is satisfied if "mneral s have been found and the evidence is of such
a character that a person of ordinary prudence would be justified in the
further expenditure of his |abor and neans, wth a reasonabl e prospect of
success, in developing a valuable mne." 1d. at 457.

The basis for the holding in South Dakota Mning G. v. MDonald is
unmstakable. The statenent therein that "specinens * * * have been nade
the subject of sale at renunerative prices by the contendi ng parties, not
as mnerals, but as natural curiosities" was offered as proof that the
claimwas not being held for legitinate mning purposes. This case does
not support BLMs broad assertion in paragraph 5 of its Gonplaint that the
"l'and i nvol ved enbraces a great natural wonder that shoul d be preserved for
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public benefit, and is not the type of resource Gongress intended to dis-
pose of under the Mning Law" |f the evidence in the case now before us
had denonstrated that Lhited Mning had contenpl ated chargi ng admttance to
the site and selling pieces of the material for curiosities or keepsakes,
it would be proper to cite South Dakota Mning in a conplaint alleging that
its clains are not valid. 6/ However, there is no question that Uhited

Mning intends to conduct a nmining operation on the clai ns.

Snmlarly, the holding in Lhited Sates v. Bolinder, 28 | BLA 187
(1976), does not support the | egal concl usion expressed in BLMs Conpl ai nt.
In Bolinder, BLMhad appeal ed an admnistrative | aw judge s deci sion
finding a deposit of geodes subject to appropriation under the General
Mning Law After the above quoted discussion of the facts leading to the
Sout h Dakot a deci sion, the discussion in Bolinder continued:

There is no doubt that a geode is conposed of recogni zed
mneral substances whi ch woul d be individual |y | ocatabl e under
the mning laws unl ess found to be a coomon variety subject to 30
USC 8611 (1970). The testinony at the hearing indicated that
geodes possess an econom ¢ val ue in trade and the ornanent al
arts, apart fromwhatever commercial value nay be attributed to
thei r uni queness as a so-called "natural curiosity.” The
appel l ees testified that the geodes are renoved t hrough mning
operations whi ch they conduct or which are conducted by third
parties wth the particul ar appel | ee receiving a share of the
geodes renoved (Tr. 56-59, 113-15, 120).

* * * * * * *

6/ If clains are held for the purposes other than mning, as was concl uded
in the South Dakota case, the question of discovery need not be addressed
toreach a finding that the clains are invalid See US v. Zimmer, 81
IBLA 41 (1984); Lhited Sates v. Hkhorn Mning Go., 2 IBLA 383 (1971),
aff'd, Hkhorn Mning Go. v. Mrton, dv. No. 2111 (D Mnt. Jan. 19,
1973). BEven when a di scovery can be shown to exist, "proof of bad faith
can invalidate a claim since in such a situation the mneral val ues are
incidental to the purpose for which the land is clained.” Inre Pacific
Goast Ml ybdenum Go., supra, at 35.
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W find no justification for ruling that geodes per se are
not subject to location under the mning laws. Were a mning
claimant has located his claimon a sufficient quantity of geodes
and i s conducting actual mining operations to extract the geodes,
we hold that such a mneral deposit is subject to |ocation under
the mning lans. Furthernore, there is sinply no evidence upon
whi ch we coul d make a finding that these deposits of geodes are
not val uabl e mneral deposits.

Lhited Sates v. Bolinder, supra, at 199-200.

As can readily be seen, nothing in either South Dakota or Boli nder
supports either BLMs assertion or Judge Child' s conclusion that, as a
matter of law |and which mght be described as enbracing a natural wonder
is thereby renoved fromlocation under the mning law wthout requiring
any affirmati ve Departnental or Gongressional action to effectuate such a
result.

Ve nowfind it appropriate to reiterate certain of the facts that were
uncontested at the tine of the hearing. To the extent that Judge Child
based his Decision on the foll owng facts, which were either stipulated or
were admtted at the tine of the hearing, we affirmhis Decision. Qounsel
for BLMstipul ated that the Hol ystone boul ders were "an uncommon variety of
bui I ding stone”; that the Hol ystone boul ders have uni que properties
inparting a distinct and special value; and that the Hol ystone boul ders
were | ocatabl e under the Building Sone Act. Qounsel for BLMfurther
stipulated that the Hol ystone boul ders coul d be extracted, renoved, and
narketed at a profit. (Tr. 15; Decision at 5.) There is no argunent that
the clai ns were nonunented and posted in a nanner that net Federal and
state requirenents. (Tr. 122.) W also find that the third all egation of
the Conplaint states that the clains are identified on Exhibit Ato the
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Gonplaint, that all of the clains that are subject to this appeal (KB 1
t hrough KB-14 (1 MC 169640 t hrough | MC 169653)) are individual |y described
as building stone clains, and that the Answer filed by Lhited Mning
"[a]dmits the allegations of Paragraph 3 that the mining clains are * * *
identified as set forth in Exhibit Ato the Gonplaint, a copy of whichis
attached hereto and incorporated herein by reference.” (Answer at 2).

V¢ are anare that Lhited Mning agreed that the clains are building
stone placer clains. In Lhited Sates v. WIlianson, 43 I BLA 264 (1980),
the Conplaint alleged that certain lands subject to a special use pernmt
i ssued by the Forest Service were not open to entry. A the hearing, the
claimant stipulated to the correctness of this allegation, but, on appeal,
the Board recogni zed that parties nay not stipulate to an erroneous theory
of law Llhited Sates v. Ideal Genent ., 5 IBLA 235 (1972), aff'd sub
nom ldeal Basic Industries v. Morton, 542 F.2d 1364 (9th dr. 1976). As a
result, the allegation that the lands were not open to entry because they
were subject to a special use permt was di smssed, and the Board vacat ed
the stipulation erroneously entered into by the parties. Lhited Sates v.
WIlianson, supra, at 276. Notwthstanding Lhited Mning s admssion that
the clains are building stone placer clains, we deemit appropriate to
examne whether, as a matter of law the clains are building stone pl acer
cl ai ns.

[2] The pertinent part of the Building SSone Act provides that "[a] ny
person aut horized to enter |ands under the mining |laws of the Lhited Sates
nay enter lands that are chiefly val uabl e for building stone under the
provisions of the lawin relation to placer mneral clains.” 30 USC 8§
161
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(1994). After the Building SSone Act was enacted, various mneral
naterial s used in construction, including sand and gravel , were deened
| ocat abl e under the Building Sone Act. 7/

The scope of materials | ocatabl e under the Building Sone Act was
substantially altered i n 1955 when QGongress passed the Gonmon Vari eties
Act, 30 US C § 611 (1994). The Gormon Varieties Act nade conmon
varieties of mneral materials no | onger |ocatabl e under the Building S one
Act. However, as noted by the Suprene Gourt, the Building Sone Act
renai ned "entirely effective as to building stone that has "sone property
giving it adistinct and special value' (expressly excluded under § 611)."

Lhited Sates v. Gleman, 390 US 599, 605 (1968); Mdarty v. Secretary
of the Interior, 408 F.2d 907, 908 (9th Qr. 1969); Lhited Sates v.
Haskins, 59 IBLA 1, 42-43 n.26 (1981).

[3] n appeal, Lhited Mning insists that the Hol ystone boul ders are
decorative stone | ocatabl e under the General Mning Law and not buil di ng
stone subject to the Building SSone Act. It contends that building stone
is used as a structural conponent of a building and decorative stone whi ch
is used in | andscapi ng, for aesthetics and visual affect, or for decorative
purposes, is not building stone. Uhited Mning acknow edges that stone
used as a structural conponent of a building coul d al so be decorative, but
argues that decorative stone is not nornal ly part of a building.

At the hearing, in response to questions by Judge Child, Lhited Mning
wtness, Qala, characterized decorative stone used next to an el evator

7/ Mneral naterial whichis principally valuable for use as fill, sub-
base, ballast, riprap, or barrowwas never |locatable. US v. \Verdugo &
Mller, Inc., 37 IBLA 277, 279 (1978).
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| obby or as a fireplace nantel as building stone wth a decorative
conponent. (Tr. 245-46.) Qala also testified as to the pl anned uses of
the stone fromthe clains, stating that Lhited Mning i ntended to use the
boul ders for | andscapi ng and decorative stone simlar to the uses of the
Hol yst one boul ders fromthe Hsel property. (Tr. 249.) Uhited Mning al so
cites Smth's testinony concerning the uses of the stone fromthe H sel
property (in awaterfall, (Tr. 263), the entryway of a hotel, (Tr. 276),
and as art work, (Tr. 267, 278)) as evidence that the water-worn boul ders
are not building stone. Smth also indicated that the stone had been sol d
to a nasonry supply conpany, (Tr. 265), and a building material s supplier,
(Tr. 273-74), and that he was attenpting to narket the stone to Japanese
architects for use in oriental architecture. (Tr. 281-82.)

Q al a acknow edged that the distinction he nade between buil di ng stone
and decorative or |andscapi ng stone mght not be one applicable in | aw
(Tr. 245.) By definition, the term"building stone" includes "all stones
for ordinary masonry construction, ornanentation, roofing, and flaggi ng."
ADctionary of Mning, Mneral, and Related Terns, US Bureau of M nes
(1968), page 149 (enphasis added). There is clear precedent for a finding
that stone used in the construction of walls, fireplaces, patios, and for
general | andscapi ng purposes falls wthin the category of building stone.
Lhited Sates v. Mlluzzo, A 31042 (July 31, 1969). S mlarly, mneral
naterial used for nonstructural facings on buildings, decorative stone
around firepl aces, or for |andscapi ng has been deened to be buil di ng stone.

Lhited Sates v. Shannon, A-29166 (Apr. 12, 1963); see also Lhited Sates
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v. Gardner, 14 IBLA 276, 282 (1974) (stone used for construction of
fireplaces is used as building stone but when used for artifacts is not
used as building stone); Lhited Sates v. Chartrand, 11 |IBLA 194, 239
(1973) (Thonpson, dissenting in part) (traditional construction purposes
for building stone include | andscapi ng, fireplace, and patio construction);
Lhited Sates v. US Mneral s Devel opnent Gorp., A 30407 (Apr. 30, 1968)
(stone used as veneer inwalls, infireplaces and hearths, and in patio
floors); Lhited Sates v. Ml luzzo, A 29074 (May 20, 1963) (stone used as
decorative stone in fireplaces, patio walls, fountains, and for entryway
floors).

[4] Whited Mning al so believes the high val ue of the stone on the
clai ns precludes classifying the stone as building stone. That val ue,
however, rather than excl uding the stone fromthe buil di ng stone category,
identifies the stone as an uncommon variety of building stone. See Lhited
Sates v. Thonas, 1 IBLA 209, 217 (1971); lhited Sates v. US Mneral s
Devel opnent Gorp., supra. It is the projected use of Holystone boul ders,
not the val ue of the Hol ystone boul ders, that deternines whether the stone
is building stone or mneral nmaterial |ocatable under the General Mning
Law 8 To the extent that Judge Child found the Hbol ystone boul ders to be
bui I ding stone, subject to the Building Sone Act, we affirmhis Decision.

Havi ng found the KB clains to have properly been | ocated as buil di ng
stone placer clains, we find it unnecessary to revisit the question whet her

8/ W recogni ze that, if the weight of the evidence was that the prinary
use of Hol ystone boul ders renoved fromthe Hsel property was for artwork,
the use nmay properly be considered as other than for building stone.
However, it was not denonstrated that a sustainabl e narket woul d exist if
the stone was sol d excl usively as artwork.
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the conparative-val ues test applies to clains | ocated under the 1872
General Mning Lawy 30 US C § 22 (1994), and we hereby vacate t hat
portion of Judge Child s Decision finding the conparative-val ues test
applicable to the 1872 General Mning Law 9/

[5] Inits Conplaint, BLMalleged that the KB clains are not valid
because the | and enbraced by those clains was not "chiefly val uabl " for
bui I ding stone. n appeal, Lhited Mning advances two reasons for its
belief that Judge Child conmtted reversible error when finding that the
| and subject to the KB clains was nore val uabl e for aesthetic and
geol ogi cal purposes than for building stone. FHrst, it argues that there
isnolegal basis for treating either aesthetics or the preservation of a
geol ogi cal resource as a land use of the type contenpl ated by Gongress in
1892, when (ongress enacted the Building Sone Act. Second, it alleges
that BLMfailed to present any neani ngful evidence that would all ow a
proper and sustai nabl e val uation of the land for its aesthetic and
geol ogi cal val ue such as woul d permt a neani ngful determnation of whet her
the land subject to the clains was chiefly val uable for building stone. In
addressi ng these assertions, we nust first decide what the drafters of the
Buil ding Sone Act intended when enpl oying the term”chiefly val uabl e.”

Wien attenpting to derive the neaning properly ascribed to a statutory
phrase, it is often hel pful to | ook at the neaning attached to the sane

9/ UWder the 1872 General Mning Law "if the discovery of a val uabl e
mneral deposit be shown, a valid clai mexists, regard ess of a nore
beneficial use to which the land might be put.” Whited Sates v. Kosanke
Sand Gorp. (Oh Reconsi deration), supra, at 302. See also In Re Pacific
Goast Ml ybdenum Go., supra; Lhited Sates v. Gsborne (Supp. on Judici al
Renand), 28 IBLA 13, 43 (1976); Gataract Gld Mning G., supra.
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phrase in other legislation adopted or in effect at the sane tine, the
neani ng ascribed by those who originally drafted regul ations to i npl enent
the Act, and contenporary court interpretation of the phrase.

In 1891, there were nunerous statutes providing for the disposal of
public lands. These included agricultural entries under the Honestead and
Desert Land Act, Scrip and simlar Acts, grants to state and rail roads,
townsite entries, mneral entries (lode, placer and mll site); and sal es
under Acts such as the Tinber and Sone Act. Each of these dispositive
vehi cl es had provisions to ensure that the |and was suitable for the
i ntended purpose. For exanpl e, honestead entries, railroad grants, and
state land grants would not be issued if the |and was known to be mneral
incharacter. A mneral patent woul d not be issued wthout proof that the
land was mneral in character. The legal litnus test applied to all of
these statutory provisions was whet her the | and was deened to be mneral in
character. |If the land was mineral in character, it could be acquired only
through the mining laws. |If it was nonmneral in character, it was subject
to appropriation under the other public land laws, as long as it was of a
character contenpl ated by the statute bei ng applied. 10/

Examnation of what Gongress intended when it used the phrase "chiefly
val uabl " has been undertaken before. In Yankee Gul ch Joint Venture v.
BLM 113 I BLA 106, 159 (1990), we quoted wth approval the fol | ow ng BLM
expl anation of the term"”chiefly val uabl " found in 49 Fed. Reg. 17892,
17893 (Apr. 25, 1984):

The term”chiefly val uabl e" is an antiquated termwhi ch was
included in the lawat a tine when the Lhited Sates was

10/ For exanple, the character of the | and subject to honestead entry was
not the same as |and subject to desert |and entry.
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classifying lands as agricultural for disposal. Its use was
prinmarily for determning the relative val ue of a given tract so
that the lands coul d be di sposed of pursuant to the correct
statute.

The Tinber and Sone Act of June 3, 1878, 20 Sat. 89, provided a
neans for acquiring land if the land was "chiefly val uabl €" for building
stone. Shortly after passage of the Building Sone Act in 1892, the Acting
Secretary held that it was possible to acquire building stone | ands under
either the Tinber and Sone Act or the Building Sone Act, so long as the
| and was chiefly valuable for building stone. Forsythe v. Wingart, 27
Pub. Lands Dec. 680 (1898). Thus, the Departnent’s contenporary
interpretation of the term"”chiefly valuable for" in the Tinber and S one
Act is particularly instructive when attenpting to understand t he neani ng
of that termin the Building Sone Act.

The Departnent's regul ations for the Tinber and Sone Act, published
Novenber 30, 1908, defined | ands chiefly val uabl e for tinber as

| ands which are nore val uabl e for tinber than they are for
cultivation in the condition in which they exist at the date of
the application to purchase, and therefore include | ands whi ch
woul d be nade nore val uabl e for cultivation by cutting and
clearing themof tinber. The relative values for tinber or

cul tivation nust be determned fromthe conditions of the | and
existing at the date of the application.

37 Pub. Lands Dec. 289, 290 (1908). The regul ations further state that
"[t]he foregoing regul ations apply to entries of |lands chiefly val uabl e for
stone * * *." 1d. at 297. These two sections were unchanged in the

regul ations printed in 1911. See 40 Interior Dec. 238 through 259 (1911).

This interpretation, and its application to the Building Sone Act,
was clearly and firnty stated in a decision issued by Secretary of the
Interior Biss shortly after passage of that Act:
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It nay be well to note in this connection, that soon after
the decision in the case of Glinv. Kelly, [12 Pub. Lands Dec. 1
(1891)], wherein | ands contai ning stone, useful only for building
pur poses, were hel d not subject to the operation of the mning
laws, (ongress, by act of August 4, 1892 (27 Sat. 348),
especi al |y declared that |ands "chiefly val uabl e for buildi ng
stone" shoul d be enterabl e "under the provisions of the lawin
relation to placer mneral clains.” It would thus seemt hat
(ongress regarded even the ruling in that case as a departure
fromthe liberal construction theretofore adopted by the Land
Departnment to such an extent as to dermand | egi sl ative action
di sapproving the result thereof.

Qufficient has been said to show what has been the | ong-
continued practice of the Land Departnent, and to point out the
danger and harniul results of a departure fromthat practice at
this late date. Independently of these things, however, it nay
be added that the construction, as an origi nal proposition,
appears to be clearly right. The Departnent, therefore, in
concluding this branch of the case, adheres to the rule:

That what ever is recognized as a mineral by the
standard authorities on the subject, whether netallic
or other substance, when the sane is found on the
public lands in quantity and quality sufficient to
render the | and nore val uabl e on account thereof than
for agricultural purposes, should be treated as com ng
wthin the purview of the mining | aws.

Pacific Goast Marble . v. Northern Pacific RR ., 25 Interior Dec.
233, 244-45 (1897).

Lhited Mni ng acknow edges that the | and subject to its clains
contai ns geol ogi c and aesthetic val ues, but naintains that Gongress did not
intend to have "geol ogi c* and "esthetic" val ues wei ghed when ascertai ni ng
whether the land is chiefly valuable for building stone. The provision in
the Building Sone Act, 30 US C § 161 (1994), declared that |ands
“chiefly val uabl e for building stone" shoul d be enterabl e "under the
provisions of the lawin relation to placer mneral clains.” As noted
above, when this |awwas enacted the Departnent restated its adherence to
t he pronouncenent nade 24 years previously that, whenever a mneral is
found on
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the public lands in quantity and qual ity sufficient to render the | and nore
val uabl e on account thereof than for agricultural purposes, that deposit
shoul d be treated as comng within the purviewof the mning laws. This
interpretation does not include a conparison of the "aesthetic" and
"geological " value. An evaluation strictly on the basis of the land' s
"aesthetic" or "geological" worth wth no regard to its worth for
agricultural purposes does not conport with the intent of Congress when it
enacted the Building Sone Act, 30 US C § 161 (1994), or with the
Departnent’'s clearly stated interpretation of that Act since that tine.

[6] Judge Child held that geol ogi ¢ uni queness coul d render a claim
invalid. The Suprene Gourt stated that the Building Sone Act remai ns
"entirely effective as to building stone that has “sone property giving it
a distinct and special val ue' (expressly excluded under § 611)." Lhited
Sates v. Gleman, supra. To possess distinct and special val ue, the
bui I ding stone nust be geol ogi cally unique. Its uniqueness gives it val ue
and nakes it readily distinguishable fromthe cormon variety of the sane
stone. 11/

[7] On appeal, Whited Mnes objects to the basis for Judge hild s
"val ue" determnation and nai ntains that Judge Child did not properly weigh
the rel ative val ues when ascertai ning whether the land is chiefly val uabl e
for building stone. The term"chiefly val uabl €' contenpl ates a

11/ The testinony of the BLMw tnesses establishes that the geonorphic
alteration of the basalt rendered common variety basalt |ocatabl e buildi ng
stone. If aclaimlocated on a deposit of building stone can be deened
inval id because the deposit is "geol ogically unique," |ocatable building
stone nust be unique, but not too unique, distinct, but not too distinct,
and special, but not very special. There is no basis for a concl usi on that
a prudent nan woul d not expend tine and neans to devel op a mine because the
deposit mght be too uni que.
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rational conparison of values, and the neasurenent of those val ues nust be
guantifiable, using units of neasurenent applicable to both sides of the
equation. 12/ Accepting an unquantifiabl e statenent of val ue, such as a
conclusion that the land is "unique," or "priceless,” or "irrepl aceabl e, "
for one use and denandi ng a val ue of the sane |land quantified in a doll ar
anount for the other use woul d render any decision arbitrary. The evi dence
presented by BLMestablished that the land is geologically unique. It did
not establish a quantifiable value for that |and.

W are in full agreenent wth the observations regarding the
di ssenting opi nions found in Deputy Chief Judge Harris' concurring opinion.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision of
Judge hild is affirnmed in part, and vacated in part, and reversed in part.

RW Millen
Admini strative Judge
V¢ concur:

Janes L. Byrnes
Chi ef Administrative Judge

Janes L. Burski
Admini strative Judge

C Randall Gant, Jr.
Admini strative Judge

12/ The fact that one or nore persons express an opinion that the land is
"unique,” or "priceless,” and "irrepl aceabl " does not establish val ue.
The sane has been said about the London Bridge, the Hgin Marbles, and Van
Gogh's "Irises.” A val ue has been found for each of these objects.
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CEPUTY CH B ADM N STRATI VE JUDE HARR' S GONALRR NG

| concur wth the opinion authored by Judge Mil | en and hi s concl usi on
that Judge Child erred in holding that the | and enbraced by the KB 1
through KB-14 placer mning clains "is nore val uabl e for aesthetic and
geol ogi cal purposes than for building stone or for any other mning
purpose.” In his opinion, Judge Millen found that the clains contain an
uncommon variety of building stone naking the | and enbraced by the cl ai ns
| ocat abl e as buil ding stone placer clains under the Building Sone Act, 30
USC 8 161 (1994), and that the Hbol ystone boul ders can be extract ed,
renoved, and narketed at a profit. Wth these findings, the dissenters do
not di sagree.

The divisive issue in this case is what is neant by the term"chiefly
val uabl e,” as used in the Building Sone Act. Judge Mil | en expl ores the
history of the Building Sone Act and concl udes that one need only conpare
the val ue of lands for mneral purposes wth the value of |and for
agricultural purposes to satisfy the chiefly val uabl e test of the Building
Sone Act. He states that if building stone is found on the public | ands
insufficient quantity and quality as to render the land nore val uabl e for
the mnerals than for agricultural use, the land nust be considered to be
chiefly val uabl e for building stone under the Building Sone Act. He holds
that "aesthetic and geol ogi cal purposes” nmay not be considered as a
conpar abl e use under the chiefly val uabl e test.

The dissenters, on the other hand, find little difficulty in extendi ng
the chiefly val uabl e test to include a conparison of val ues other than for
agricultural purposes. In fact, they find nolimtation on the ability
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of the Departnent to engage in a broad-rangi ng public policy deternmnation
consi dering the val ues of any other conpeting uses for the land in
determning whether land is chiefly val uable for building stone. Judge
Arness concl udes that the lands are not chiefly val uabl e for building stone
inthis case because he finds that "BLM|[the Bureau of Land Managenent ]
established that the contested | ands are geol ogically unique and that their
di sturbance by mning wll constitute the destruction of a natural wonder
unlike any other inthe world.” A so, the dissenters would not require any
guantification of the value of the lands for retention and preservation
t hereby adopting Judge Child s viewin this case that the bal anci ng of
econom ¢ val ues i s unnecessary.

| cast ny vote wth Judge Millen for a limted construction of the
term"chiefly valuable.” Follow ng the period of acquisition of the public
donai n, the Federal Governnent engaged in a policy of disposition of those
lands, first, for the purpose of raising revenues, and, later, to encourage
the settlenent and devel opnent of the Wst. Settlenent |aws required that
| ands di sposed of not be known to be mneral in character at the tine of
disposition. If |ands were known to be mineral in character, disposal
could only occur under the mning laws. Thus, the term"chiefly val uabl e"
was inserted inthe Building SSone Act as a test to deternmine the proper
statute under whi ch disposal of |ands woul d take pl ace.

For purposes of |easing certain mnerals pursuant to the Mneral
Leasing Act, 30 US C 88 262, 272, 282 (1994), the Departnent has defined
the term"chiefly val uabl €" as fol | ows:

(j) Chiefly val uabl e neans a val uabl e deposit where there
isnosignificant conflict between the extraction of sodi um
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sul phur or potassi umand any non-nineral disposition of the

| ands. Wiere such extraction conflicts wth other disposition,
the lands shall be deened chiefly val uabl e for sodi um sul phur or
pot assiumextraction i f the economc val ue of the | ands for
extraction of such mneral s exceeds its economc val ue for any
non- m neral di sposi ti on.

43 CF.R § 3500.0-5 (enphasis added). It was recognized in the drafting
of that regulation that "chiefly val uabl €' was "an anti quated termwhi ch
was included in the lawat a tine when the Lhited Sates was cl assi fying
lands as agricultural for disposal. Its use was prinarily for determning
the relative value of a given tract so that the | ands coul d be di sposed of
pursuant to the correct statute.” 49 Fed. Reg. 17892-93 (Apr. 25, 1984)
(enphasi s added). Thus, under the Mneral Leasing Act, chiefly val uabl e
determnations are |imted to conpari sons of the economc val ue of mneral
extraction wth the economc val ue for any nonmneral disposition.

The chiefly val uabl e test of the Building Sone Act renains a part of
the | aw today; however, the policy of disposition of public |ands no | onger
exists. It has been replaced by a policy of retention and nanagenent of
public lands. Nevertheless, the Building Sone Act requires a conparison
of values for the purpose of disposition, not retention.

The di ssenters ignore any distinction between disposition and
retention and easily adapt the Building Sone Act to the 20th century. |
bel i eve any adaptation of the Building Sone Act to the 20th century shoul d
be acconpl i shed by CGongress.

In his dissent, Judge Irwn cites the case of Lhited Sates v.
Ml | uzzo, 76 Interior Dec. 181, 188-89 (1969), as evidence that the
Depart nent has engaged i n conpar ati ve val ue anal ysis beyond the historical
context of the Building Sone Act in building stone cases. In Ml uzzo,
t he
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mning clains were contested on two bases: the | and enbraced by the cl ai ns
was not chiefly val uabl e for building stone and there was no di scovery of a
val uabl e mneral deposit. In addressing the chiefly val uabl e issue, the
Departnent held the clains to be invalid because the | ands on which the
clains were | ocated were nore val uabl e for nonm ni ng pur poses
(residential), than for building stone.

No previous Departnental precedent is cited in Ml luzzo for
undert aki ng such a conparison, and it is not supported by cases exam ning
the question of whether lands are mneral in character. For exanple, in
Sate of Véshington v. MBride, 18 Pub. Lands Dec. 199 (1894), the Sate of
Veéshi ngton protested a mneral patent application for six mning clains
alleging that the lands covered by the clains passed to the Sate upon its
admssion to the Lhion. The Sate presented evidence that the | ands had
significant value as town lots wth val ues rangi ng from$3,000 to $6, 000
per acre. However, the Secretary of the Interior found the evi dence of
nonmneral values to be "immaterial" because "whatever its val ue for such
purpose nay be, it would still be disposed of under the mning laws, if in
fact mneral land." Id. at 207. He did acknow edge, however, that such
evi dence coul d be used to establish that mning clains had been | ocated for
nonm ni Ng pur poses.

Lhli ke the present case, there was in M1 uzzo an i ndependent ground
for declaring the clains invalid4ack of discovery of a val uabl e mneral
deposit. Mreover, it is clear fromthe facts of the Ml uzzo case that
the Gvernnent coul d have contested the clains on the basis of |ack of
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good faith. Thus, the conparative value of the land for residenti al
pur poses woul d have been rel evant in Ml uzzo to showthat the clains had
been | ocated under the mining | aw for nonmni ng purposes.

Bven assuming that Ml | uzzo supports an expanded i nquiry to include
nonagri cul tural uses, such uses would be limted to conpeting val ues for
di sposition of the lands, and the nethod to eval uate conpeting uses woul d
be, as the Departnent has al ways required, to conpare present econom c
val ues.

However, based on the dissenters' |ogic, the Governnent may now assert
that retention of |ands enbraced by buil ding stone placer mning clains is
nore val uabl e than exploitation of the mnerals, and, regard ess of the
evi dence supporting narketability of the mneral deposit, the Gover nnent
nay prevail wthout presenting any quantitative evidence of the val ue of
retention.

Wiile | personally believe, based on the record in this case, that
retention of the lands in public ownership woul d be desirable, a result
that coul d be acconpl i shed by Gongress or the President, Appell ant has
shown that the ands in question are chiefly val uabl e for building stone
and the contest conplaint nust be di sm ssed.

For these reasons, | concur in the opinion authored by Judge Mil | en.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

David L. Hughes
Admini strative Judge
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ADM N STRATI VE JUDCE | RYN D SSENTT NG

By the tine the Bureau of Land Managenent (BLM acted to protect the
B g Wod R ver channel as a unique natural fornation, the Lhited Mning
Qorporation had already clained the right to renove sone of the features
that nake it unique. After a contest hearing, Admnistrative Law Judge
Ranon Child held the lands are not "chiefly val uabl e for buil ding stone"
under the Building Sone Act, 30 US C § 161 (1994), but are nore val uabl e
for their aesthetic and geol ogi cal characteristics. The majority reverses
Judge Child on this issue. 1/ The majority thus decides the B g Wod R ver
channel is chiefly val uabl e as a source of boul ders that can be renoved,
wei ghed, priced, and conveyed for gardens in Japan and | obbies in Las
\egas.

The m@jority holds that the "term chiefly val uabl € contenpl ates a
rational conparison of values, and the neasurenent of those val ues nust be
guantifiable, using units of neasurenent applicable to both sides of the
equation.” (Myority opinion at 372-73.) In ny view this approach does
not conprehend the difference between the val ue of natural formations |eft
in place as they were created and the val ue of things bought and sold in
the narketpl ace. There is not a narketpl ace for buying and selling uni que
formations in their natural settings on public lands. Uhder the ngjority's
rational e, presunably the fornmations in what becane Arches National Park

1/ Hnding the clains were properly | ocated under the Building Sone Act,
the majority al so vacates Judge Child s holding that the |ands are nore
val uabl e for purposes other than mining under the 1872 General Mning Law
30 USC 8§22 (1994). The mgjority thus avoids BLMs suggestion that we
reconsi der our decisions stating there is no conparative val ues test under
the General Mning Law
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coul d have been sold for building stone unl ess enough peopl e had paid to go
and see themwhere they are.

Fortunately, the B g Wod R ver channel can still be protected. The
Departnent coul d conpensate Lhited Mning Gorporation for its clains and
recoomend the area be wthdrawnn. 43 US C 8§ 1714 (1994). Q, based on
the scientific interest of the area, the President could declare it a
national nonument. 16 US C 8§ 431 (1994). HEther woul d preserve for
future enjoynent and study the integrity of a special place forned at |east
7,000 years ago.

But these neasures woul d not have been necessary. The | anguage of the
Building SSone Act of 1892 is that "[a]ny person authorized to enter |ands
under the mining laws of the Lhited Sates nay enter |ands that are chiefly
val uabl e for building stone under the provisions of the lawin relation to
placer mneral clains.” Nothing in this |anguage precl udes taki ng
aesthetic and geol ogi cal val ues into account when determni ng whet her the
lands are chiefly val uabl e for building stone. The "chiefly val uabl e"
| anguage of the Building Sone Act derived fromthe "val uabl e chiefly for
tinber [or stone], but unfit for cultivation" |anguage of the nuch-abused
Tinber and Sone Act of 1878. 2/ But the historical origin of this
| anguage | i kew se does not precl ude present-day consideration of whether
lands unfit for cultivation are nore val uabl e for building stone or for
other purposes. In Lhited Sates v. Mluzzo, 76 Interior Dec. 181, 188-89
(1969), the

2/ Sec. 1, Act of June 3, 1878, Ch. 151, 20 Sat. 89. See Gates, Hstory
of Public Land Law Devel opnent, US Governnent Printing dfice,
Véshi ngton, DG 1968, at 470, 485, 550-52.
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Departnent hel d clains under the Building Sone Act invalid because the
| ands were nore val uabl e for nonmning (in that case, residential)
pur poses.

Wien it has been possible to conpare quantified val ues of the | ands

for building stone wth quantified val ues for other uses, we have done so.
US v. Chartrand, 11 IBLA 194, 220-221, 80 Interior Dec. 408, 421-22
(1973); Lhited Sates v. Mluzzo, supra, at 186-87. But those decisions do
not nean we cannot or shoul d not nake a judgnent when it is nore difficult
to conpare the value of mning the land for building stone wth the val ue
of the land for other purposes, especially in a case such as this when the
record strongly supports the existence of extraordinary aesthetic and

geol ogi ¢ val ues. Mking judgnents under the Building Sone Act about
whet her | ess quantifiabl e val ues woul d properly outwei gh the val ue of |ands
for building stone would not differ fromthe kind of judgnents we nmake when
review ng BLMdeterminations in other contexts involving "subjective"

val ues, e.g., whether an area is properly designated as w | derness.

In A Lost Lady WIlla Gather wote of the loss of vision in the
depressi on era when the Building Sone Act was passed:

By draining the marsh Ivy had obliterated a fewacres * * * and
had asserted his power over the peopl e who had | oved t hose

unpr oduct i ve neadows for their idleness and silvery beauty * * *,
Al the way fromthe Mssouri to the nmountai ns this generation
of shrewd young nen, trained to petty economes by hard tines,
woul d do exactly what vy Peters had done when he drai ned the
Forrester narsh. [3/]

Renovi ng the boul ders fromthe B g Wood R ver channel woul d be |ike
draining the Forrester narsh. Petty econom es.

3/ Giather, Alost Lady, Afred A Knopf, New York, New York, 1923, at 89-
90.
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In ny view we shoul d conserve such an unusual exanpl e of the forces
that created our tiny place in the universe. Thomas Fairchild Shernan has
witten:

The | and—+ts rocks and waters, people, plants, and ani nal s—
are joined in a continually unfol ding pageant through tine. The
scenes are changed by forces as tangi bl e and i rmense as those
that tore Pangaea asunder, or by energies as subtle and
nysterious as the mgration of butterflies or the passions of
hunan adventure. V¢ participate in only a few nonents of the
pageant, yet each nonent has the whole eternity wthinit. If we
see the eternal, we wll honor the nonent and cherish the earth
and all its wldernesses of life. [4/]

| dissent.

WIlT A lrwn
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge

4/ Sherman, AP ace on the Gacial Till, ford Whiversity Press, New
York, New York, 1997, at 176-77.
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ADM N STRATI VE JUDE ARNESS DI SSENTI NG

The | ead opi ni on concl udes that a consideration of the statutory
phrase "chiefly val uabl e,” appearing in the Building Sone Act, is limted
to a choi ce between whether land is valuable for mning or agriculture, and
finds that geol ogi c uni queness cannot be a neasure of both validity and
invalidity under the Act. The concurring opinion attenpts to | end credence
to those conclusions by refining the | ead opinion's references to historic
justification. | disagree wth both of those opini ons.

Judge (hild found as a fact that "Holystone," the material clai ned by
Appel lant, was located for and can be used as buil ding stone, but that the
clained land is nore val uabl e for aesthetic and geol ogi ¢ purposes than for
either building stone or other mining purposes. (Decision at 12.)
Applying the Building Sone Act, he then concluded that the mning clains
at issue are val uable for building stone, but that the evi dence does not
support a conclusion that the land in question is chiefly val uabl e
therefor. 1d.

The Building Sone Act provides, pertinently: "Any person authorized
to enter lands under the mning laws of the Lhited Sates nay enter |ands
that are chiefly val uabl e for building stone under the provisions of the
lawin relation to placer mning clains. "

The words "chiefly val uable" plainly require that there be a
conpari son of conpeting values, if there are any, to determne whet her
Appel lant's mning clains are valid under the Building Sone Act. The | ead
and concurring opinions assune this inquiry is qualified by an historic
under standi ng that the Departnent, when determning whet her |ands are
“chiefly
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val uabl e for building stone,” nust nake a narket anal ysis conparison
bet ween conpeting agricultural and mning uses. There is, however, no
language in the statute to limt the Departnent in this way, nor has the
Department pronul gated regul ations to this effect. Neither opinion cites
any legislative history indicating that Gongress intended the | anguage to
be so limted. "[T]he neaning of * * * [a] statute nust, in the first
i nstance, be sought in the |language in which the act is franed, and if that
isplain, ** * the sole function of the courts is to enforce it accordi ng
toits terns.” Camnetti v. Lhited Sates, 242 US 470, 485 (1916). |
find no anbiguity inthe statute to justify an attenpt to read the plain
neani ng out of the statutory words "chiefly valuable.” | agree wth Judge
Child that an anal ysis of the evidence produced at hearing shows that
Appel lant's clains are null and voi d because Appel lant failed to nake the
show ng required by the 1892 Building Sone Act that they were chiefly
val uabl e for mning.

In the course of offering evidence to nake a prinma faci e case that
Appel lant's mning clains were invalid, the Bureau of Land Managenent (BLN)
established that the contested | ands are geol ogically unique and that their
di sturbance by mning wll constitute the destruction of a natural wonder
unlike any other in the world. This sweeping statenent of fact is based
upon the expert opi nion of two of BLMs staff geol ogists; it has not been
chal | enged by Appel | ant, who characterizes the Hl ystone naterial as
"geol ogi cal dianonds,” (Tr. at 267), and agrees the naterial is unique.

Wii | e Appel | ant presented sone evi dence concerni ng conmer ci al val ue, no
at t enpt
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was nmade to deprecate the show ng nade by BLM concerning the val ue of
conserving the resource. Appellant's wtnesses |imted their testinony to
a show ng of commercial val ues as evidenced by actual sal es (a point
conceded by BLNM), and did not attenpt to showtheir clai mwas superior, in
any way, to the public interest in preserving the streambed in its present
condition. Onthe record presented to us, we nust therefore accept the
testinony of BLMs experts as a valid statenent of resource conditions on
the cl ai ns.

The error inherent in the reasoning pursued by the |l ead (and
concurring) opinion on this point is reveal ed by the concl usi on that
"geol ogi ¢ uni queness” may not render a claimfor building stone invalid
because it is precisely the sane "geol ogi ¢ uni queness" that defines
bui I ding stone as a locatable mineral. Nothing, inthis view can ever
conpare to an interest arising under the Mning Law unl ess it can be shown
to produce a better coomercial profit nargin. This approach is not,
however, a reasoned response to the statutory requirenent that a cl ai mant
prove his clains are chiefly valuable for building stone. It is rather an
attenpt to substitute the "narketability test” originated in Lhited Sates
v. leman, 390 US 599, 603 (1968), for the statutory requirenent that a
bui I ding stone clai nmant show his clains are "chiefly val uabl " for that
naterial .

Wien there is no anbiguity in the wording of a statute, it may not be
varied sinply because sonmeone may for other reasons appear to deserve
relief. Hamlton Brothers Q| (., 123 I BLA 229, 232 (1992); and see U S
v. Locke, 471 US 84, 109 (1984). Wat the | ead and concurring opi ni ons
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do, in order to avoid naki ng the conparison of conpeting interests required
by the Building Sone Act, is to inpose a narketability test on the
Departnent while at the sane tine shifting the burden of persuasion from
Appel lant to the Governnent. This approach is inconsistent wth the
statute and wth unbroken prior Departnental practice; to pursue it is
error.

Accordingly, | dissent; because Appellant did not sustain the burden
of persuasion by showng that the clains at issue are chiefly val uabl e for
bui I ding stone, I would affirmJudge Child s Deci sion.

Franklin D Arness
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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